
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



852 VIRGINIA LAW BEGISTEK. [April, 

present case, railroad companies failing to pay claims of a certain character 
(wages to employes) are required to pay a penalty equal to wages at the contract 
rate during the time of non-payment, not to exceed sixty days — a penalty not 
exacted of other delinquent employers. The latter is held to be constitutional, 
the other not. 

It is worthy of note that Mr. Chief Justice Fuller, who delivered the opinion in 
the latter case, dissented in the former, Mr. Justice Gray and Mr. Justice White 
uniting in the dissent. 



Judgment Liens — Statute of Limitations — Who may Plead. — In Welton 
v. Boggs (W. Va. ), 32 S. E. 232, arose the interesting question whether, in a cred- 
itors' suit to subject to the lien of judgments the land of the common debtor, who 
is alive, one creditor may exclude participation by another, where the latter' s 
judgment, though prior in time, is barred by limitation — the debtor himself de- 
clining to interpose the plea. The court decided the question in the negative, on 
the ground that the plea of the statute is a personal privilege. 

The court recognizes the right of the purchaser of an estate subject to a lien to 
protect himself against the charge by a plea of the statute, since he is, in a sense, 
in privity with the debtor. It also concedes the right to creditors of a decedent 
to exclude other creditors whose claims are barred, since the law makes it the 
duty of the personal representative to plead the limitation, and if he fail to do so, 
the creditors may. But the court holds that where the debtor is alive, the privi- 
lege is personal to him and his privies, and does not extend to one who has a 
mere general lien like that of a judgment. 

Precisely the contrary was decided in Ayre v. Burke, 82 Va, 338. We find it diffi- 
cult, however, to concur in the reasoning upon which the latter decision is based, 
to-wit, that upon the expiration of the period of limitation the judgment is anni- 
hilated, and failure on the part of the debtor to plead the statute amounts to col- 
lusion and confederacy. Nothing is better settled than the principle that a judg- 
ment, though barred by limitation, is not annihilated, but may be revived by scire 
facias or action, unless the debtor exercises his privilege of pleading the statute. 
Smith v. Hutchinson, 78 Va. 683 and ca. ci. 

In the later case of McCartney v. Tyrer, 94 Va. 198, the court laid down the 
proposition that while pleading the statute is a personal privilege, yet "where a 
court of equity has taken possession of the estate of the debtor for the purpose of 
distribution, and proceeded to ascertain the debts and incumbrances, to enable it 
properly to administer and distribute the assets, an exception to the general rule 
is allowed, and any creditor interested in the fund is permitted to interpose the 
defense of the statute of limitations." Accordingly, a creditor of a living debtor 
was allowed to plead the statute against the assertion of a mechanic's lien, prior 
in time to his own lien. The court intimated that the case might have been dis- 
posed of by the application of the principle that where a right is purely statutory 
(as a mechanic's lien is), and in the statute conferring the right there is a limita- 
tion of the period in which such right may be exercised, the exercise of the right 
within the prescribed period is a condition precedent, operating as a limitation 
not only of the remedy but of the right itself. The court declined, however, to 
place its decision on this ground, so that it may be regarded as settled in Virginia, 
that any lien creditor may avail himself of the statute to exclude a prior con- 
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flicting lien, though the common debtor be alive, where the estate is being ad- 
ministered in a court of chancery. 

It is to be noted, however, that of the authorities relied upon by the court in 
the case last cited, several, if not all, involved the winding up of the estates of 
deceased debtors, e. g. Tazewell v. Whittle, 13 Gratt. 345 ; Woodyard v. Poldey, 14 
W. Va. 211; Skewen v. Vanderhorti, 1 Kuss. & Mylne, 347; we have not ex- 
amined the others. 

The general subject of the statute of limitations as a personal plea is discussed 
editorially in 3 Va, Law Keg. 63. 

Common Cabriebs— Bill op Lading— "Actual Custody" Clause.— The 
defendant railroad company issued to the plaintiff a through bill of lading for 
certain cotton shipped from a point in Texas consigned to Liverpool in England. 
The bill of lading contained the usual clause providing that in case of any loss or 
damage to the property while en route, "that carrier alone shall be held liable 
therefor in whose actual custody the goods shall be at the time of the loss." 

When the cotton reached New Orleans, the terminus of the defendant, it was 
deposited on a wharf belonging to the defendant, from which it was to be loaded 
on steamships of the connecting carrier. The contract between the railroad com- 
pany and the steamship company required the latter to receive the cotton when 
placed upon the wharf, and notified of the fact by the railroad company. The 
railroad company, after placing the cotton in question on the wharf, had duly 
notified the steamship company and requested its removal, but on account of delay 
due to the non-arrival of its vessels and other causes the latter company had not 
done so. While remaining upon the wharf awaiting transhipment by the steamship 
company, the cotton was burned, and the owners instituted suit against the railroad 
company for its value. 

The company based its defense on the clause of the bill of lading declaring that 
it should be deemed to have fully performed its part of the contract, " upon deliv- 
ery of said cotton to its next connecting carrier ; " and that the depositing of the 
cotton upon the wharf and tendering it to the connecting carrier, amounted in law 
to a delivery. Held, that this clause must be read in connection with the other 
clause quoted, that only that carrier in whose " actual custody" the goods were 
should be responsible for loss or damage, and that a constructive delivery to the 
steamship company did not relieve the railroad company of the actual custody, 
even if the steamship company's failure was a breach of its contract, and hence 
the railroad company was liable for the loss. Texas & Pac. B. Co. v. Clayior, 19 
Sup. Ct. 421. 

" It cannot be supposed," says Mr. Justice Harlan, who delivered the opinion, 
" that the parties understood the contract to mean that the connecting carrier was 
to be deemed to have actual custody from the moment it could have taken actual 
custody if it had seen proper to do so. So far as the shipper was concerned, the 
actual custody of the first carrier could not cease until it was in fact displaced by 
the actual custody of the connecting carrier. It may be that the railway company 
has good ground for saying that, as between it and the connecting carrier, the 
latter was bound to take actual custody whenever the railway company was ready 
to surrender possession, and thereby relieve the latter from possible liability to the 
shipper in the event of the loss of the cotton while in its custody. That is a 



